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THE MOTION IS FOR:

1. Leave lo file the Notice of Appeal out of time.

4

2. The Appeal to be joined to 3 other Appeals filed at the ONCA, being Court File No's,
66908, C67197 and C67422.

3. An Order that the Crown begins Consultation over the Land Claim.

THE GROUNDS FOR THE APPEAL:

1. The Ruling that the Common Law Land Claim was frivolous was made Nov. 7, 2019,

and thereafter appealed to an Indigenous Tribunal, per Article 40 of UNDRIP, on Nov. 18,
2019,

2. During that appeal period the Appellant filed an Indigenous Letter to Reconsider,
with Justice Templeton, on Dec 28, 2019 based on Quo Warranto and Lack of Jurisdiction,

for the following reasons,

3. The Appellant asserts that the BNA Act of 1867 never received Royal Assent,
and was nevertheless repealed by the Statue Law Revision Act of 1893, However, the BC
Legislature passed The United Nations Declaration of the Rights of Indigenous People

(UNDRIP) on Nov. 28, 2019, this time with Royal Assent.

4. As Canada acceded to UNDRIP federally on May 10, 2016 “without qualification,”
and one of its provinces has passed UNDRIP, the Appellant asserts that UNDRIP governs
the affairs between Canadian Courts and the Appellant. Article 40 of UNDRIP provides

that the Appellant has the right to its own Indigenous Legal Systems, to which the Appellant

“timely” appealed.



5. Further, the appeal addressed the rights of the Appellant to convey Sacred Tobacco,

which affects Indianness, and therefore is ultra vires the Province of Ontario, per the SCC

in Delgamuukw v BC,

6. Further, the Appellant is Non-Status and Metis, and therefore Treaty must be made

with Ottawa under S. 91 (24), per the SCC in Daniels v Canada, and not Ontario.

MATERIALS TO BE USED AT THE MOTION:

1. UNDRIP
2. The Ruling of Justice Templeton,.

3. The Indigenous Letter citing Lack of Jurisdiction and Quo Warranto.

Dated: Dec. 27, 2019
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{(Workplace Safety and Insurance Board), 2014 ONSC 6497, 37 C.L.R. (4th) 7 ("Gao (No. 2"y and Rayi v,
Border Ladner Gervals LLP, 2015 ONSC 801. The court noted in Scaduto that “the use of the rule should
be limited to the clearest of cases where the abusive nature of the proceeding is apparent on the face of the

~ pleading and there is 2 basis in the pleadings to support the resort to the attenuated process” (at para. 8),

Justice Myers provided an important caution, at para. 18 of Gas (No. 2):

It should be bore in mind however, that even a vexatious litignat cun have a legitienate complaint. Tt is not uneommon for thera to be
a resl {ssue of the heart of » vexatious Htigant's case.... Care shonld be taken to allow generously for drafting deficiencies and

recognizing that there may be a core complaint which is quite properly recognized s legitimate even if the procesding itself is
frivolousty brought or carried out snd ought o be dismissed.

In Gao v. Ontario (Workplace Sajbiy and Insurance Board), 2014 ONSC 6497, ustice Myers

wrote the following:

In the context of rule 2.1 there is no need for persistence of any one or more factors. It is expected that
most cases under rule 2.1 will not require much depth of analysis. Many of the cases that are of the type
that 1 have been referring to herein will be obvious on their face. The court receives a number of
unintelligible proceedings and repeat atienpts to bring the same matters on again and again. Many of these

proceedings bear some of the unwmistakable hallmarks of quernlous Jtigant behavior such as:

form

® Curious formatting.
@ Many, many pages.
L ]

Qdd or irrelevant attachments—e.g., copies of letters from others and legal decisions, UN Charter on
Human Rights etc., all usually, extensively annotated.

® Multiple methods of emphasis including:

highlighting (various colours)

underlining
capitalization.
® Repeated use of ¢, 292, 111,
® Numerous foot and marginal notes.
Content '
» Rambling discourse characterized by repetition and a pedantic failure to clarify.
» Rbetorical gquestions,
» Repeated misuse of legal, medical and other technical terws.
» Referring to self in the third person.
» Inappropriately ingratiating statements,
® Ultimaturns,
& Threats of violence to self or others.
L]

Threats of violence directed at individuals or organizations.

These signs may assist in determine whether an action is a bong fide civil dispute or the product of
vexatiousness. 1 would also inelude among these signs or factors, many of the hallmarks of OPCA litigants
described by Rooke, A.C.J., in Meads v. Meads, 2012 ABQB 571 (CanLII).l




































THE APPELLANT DEMANDS that the order be set aside, and an order be issued

as follows:

1. The Ruling be set aside, and the charges of the Crown agents be dismissed.

2. The court lacks jurisdiction over the Non-Status, Metis Appeliant, pending Treaty

between Parliament and hig Nation.

THE GROUNDS OF APPEAL are as follows:
1. The Appellant is both a Canadian and an Indigenous to Turtle Island.

2. The right to Treaty of the Appellant was addressed by the SCC in Daniels v Canada,
which held that all issues for the Non-Status and Metis were the responsibility of the
federal government pursuant to S. 91 (24) where Parliament was found to have

failed to legislate regarding this Appellant. Furthermore, any provincial law touching

on “Indianness” is ulfra vires the province, per the SCC in Delgamuukw v BC,

3. The Appeilant calls into question the validity of the BNA Act of 1867, alleging there
was no Third Reading by a legal quorum of 40 MP’s, the Act did not receive Royal
Assent by Queen Victoria as she was bound by The Royal Proclamation of 1763,

and the Enabling Act was later repealed by The Statutes Law Revision Act of 1893.

4. There is no Treaty with the Metis or Non-Status Tribes for the Private Land owned
by the Appellant, and so the alleged Provincial Authorities committed Trespass
in both Common Law, and in indigenous Laws declared equal by the SCC in

Delgamuukw v BC (1997).
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3. The transcript of the Appellant on video dated Sept. 18, 2019,
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UNDRIP bill to receive royal assent Thursday in B.C., some leaders remain cautious 7
plational News (hitps:// aptanews. cafeategory/national-news/) | Novemnbey 27, 201 5 by APTN Natienal ows (hﬂps://amnnawa.ca/amhor/nawsf) Attribuled 00| G Comments
(hitps.f/ aptnews.ca/2019/11/27/ undrip'biﬂ-"murfaﬁéivemymu:aaaeam‘ﬂmfsday-)In~b~4:«mme~te’:aders-mmmn~cautimxs/#w$pund)

(hitps/Awitter.com/share),

{https://apinnews.ca/wp-content/uploads/2017/04/UNDRIP-10TH-01 Jpg)
Carrpction: The original slory said that the B.C UNDRIP law roceived royai assent on Wadnesday,

AFTH Mows

Legistation in British Colurmbia that mandates the provingial government to bring s laws into line with the United Nations Declaration on the
fights of Indigenous Peoples (UNDRIR) will receive roval agsent at o ceremany Thursday.

The Green caucus announced on Tuesday night that the bill passed unanimously in the house.
1.6 i now the first jurisdiction in Canada To naake the UNDRIP law in Canada,

“Sncial fustice and respect of diversity are more than core principles for the B.C. Greens, they are values that every British Columbian can

ombrace” said Green Leader Andrew Weaver in a staternent issued Tuesday, "And, today, MLAs stood unfted in support of those core valugs.”

re

s the passage of the bill was a foundational piece of the Greens' confldence and supply agresment to support a NDF minoriy
({{(’."QQ’('HEYR?H? .

Veaver am

Green moember of the fegistaiire Adam Olaen, from the Tsartip First Nation, says the passage marks a gignificant milesione on tha path to
reconcitiation.

Sorme First Mation leads

rs say there is still work 10 do despite the passing of the bill

"I the declaration it says that Indigenous peoples have the right to define and decide who represents us,” Kirby Muldoe, First Mationg
coordinator for Skeena Witd Conservation Trust told APTN Mews,
“snd that's whal hag fo be defined immediately or somebody eise will define it for us.”



Wetsuwet'en Hereditary Chiefl Na'moks is worried that the provincial goveramoent will ety listen 1o one halfl of @ community’s governance

LySLom

"Iy gives weight o elected, which is they get to say who is authorized which is a slippery slope because governmaent only recognizes | he entity

thoy preated,” said Mgmoks,

“Dewil in in ihe details and thedr inforpretation.”

Alter the legistation passed, the goverament and Union of Biitish € “olurnbia indian Chiefs issued a release stating that any changes in provincial
f‘mhcy mst be done in “consaliation and collaboration.”

"fhis legislation advances a path forward to true reconciliation Tor all of us in B.C. that will uphold indigenous rights and craate strongar
eornrminities, stable jobs and econoric growth” said the joint statement,

"I is Hme we recognize and safeguard indigenous peoples’ human rights, so thal we ma y finally move away from conflict, drawn-out court cases

and uncertatily, and move forward with coltaboration and respect. Ensuring that Indigenous peoples are part of the policy-makir

jand decision
that affect them, their families and thelr feritorias is how we will create more certaiinty and opportunity for tndigenous
peopies, 5.0, businesses, comrunities and {amiies everywhere. !

mmm(, DIGGEESES
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spect such treaties, agreements and other con-
structive arrangements. |

2. Nothing in this Declaration may be interpreted
as diminishing or eliminating the rights of in-
digenous peoples contained in treaties, agree-
ments and other constructive arrangements.

Article 38

Statesin consultation and cooperation with indig-
enous peoples, shall take the appropriate mea-

sures, including legislative measures, to achieve
the ends of this Declaration.

Article 39

Indigenous peoples have the right to have ac-
cess to financial and technical assistance from
States and through international cooperation,

for the enjoyment of the rights contained in this

Declaration.

Article 40

Indigenous peoples have the right to access to
and prompt decision through just and fair proce-
dures for the resolution of conflicts and disputes
with States or other parties, as well as to effective

s

€



remedies for all infringements of their individual
and collective rights. Such a decision shall give
due consideration to the customns, traditions,
rules and legal systems of the indigenous peoples
concerned and international human rights.

Article 41

The organs and specialized agencies of the United
Nations system and other intergovernmental
organizations shall contribute to the full
realization of the provisions of this Declaration
through the mobilization, inter alia, of financial
cooperation and technical assistance. Ways and
means of ensuring participation of indigenous
peoples on issues affecting them shall be
established. |

Article 42

The United Nations, its bodies, including the
Permanent Forum on Indigenous Issues, and
specialized agencies, including at the country
level, and States shall promote respect for and
full application of the provisions of this Declara-

tion and follow up the effectiveness of this Dec-
laration.










Provincial Laws affecting “indianness” are ullra vires

14. We further note that the evidence provided in our Exhibit Book, though different

from the history being taught by those schools loyal to the Queen, was held by the

SCC in Delgamuukw v BC [1997] 1100, ai {85, 1o be on an equal footing

85 A useful and informative description of aboriginal oral history is provided

by the Report of the Roval Commission on Aboriginal Peoples (1996), vol. | (Looking Forward,
Looking Back), at p. 33:

mmmw a5 and evolution fas in ﬁ‘m nomAbomgmai tmmtwn} Nor is 1t nsually
human-centred in the same way as the western scientific tradition, for it does not assume that
human beings are anything more than one ~ and not necessarily the most important -~ slement
of the natural order of the universe. Moreover, the Aboriginal historical tradition is an oral one,
involving legends, stories and accounts handed down through the generations in oral form.

1t is less focused on establishing objective truth and assumes that the teller of the story is so

much a part of the event being described that it would be arrogant to presume to classify
or categorize the event exactly ov for all time.

In the Aboriginal tradition the purpose of repeating oral accounts from the past i broader than
the role of written history in wesiern societies. It may be to educate the listener, to coromunicate

aspects of culture, to socialize people into a cultural tradition, or to validate the claims of a
particular family to authority and prestige. . . .

Oral sccounts of the past include a good deal of subjective experience. They are not simply

a detached recounting of factual events but, rather, are “facis enmeshed in the stories of a
lifetime”. They are also likely to be rooted in particular locations, making reference to particular
families and communities, This contributes to a sense that there ave many histories, each

characterized in part by how a people see ﬁmmﬁelves, lww thay define their identity in relation
to their environment, and bow they express their uniqueness as

86 Many features of oral histories would count against both their admissibility
and their weight as evidence of prior events in a court that took a traditional approach to the rules
of evidence. The most foandamental of these is their broad social role not only “as a repository of
historical knowledge for a culture” but also as an expression of “the values and mores of [that]
cultore”: Clay McLeod, “The Oral Histories of Canada’s Northern People, Anglo-Canadian
Evidence Law, and Canada’s Fiduciary Duty to First Mations: Breaking Down the Barriers of the
Past” (1992), 30 Alta. L. Rev. 1276, at p. 1279, Dickson J, (as be then was) recognized as much



2. The Plaintiff grows raw leaf tobacco, which is not subject to tax.

In addition, the Plaintiff lost $10 Milion worth of dried tobacco, through various notices

from the Ortario Minister of Finance, that is also not subject to tax.

Now there are fines of $1.4 M plus.

Appeal

é. The Plaintiff, through an Indigenous Envoy, filed an appeal with our Indigenous Legal
System (KIT) on Navembar 18, 2019. Ten days later, the BC Legislature passed

The United Mations Declaration on the Righis of Indigenous People (UNDRIP), this time
with Royal Assent, on Now. 28, 2(3_1 9. Article 40 entitles the Indigenous, at least in BC,

to have their matiers heard in their Indigenous Legal Systems.

Where Canada adopted UNDRIP on May 10, 2016 “without qualification,” the Ontario
legistature has been slow to enact the requisita legislation.

Sue Art. 40 ot Exhibit Book Tab 1
4. In order to stay your decision, and the collection of the subsequent $1.4 Million
in ﬁms that are not due and owing (plus fines of $1,500), our Kinakwii Indigenous
Tribunal (KIT) has several cases now at the ONCA requesting that the ONCA

acknowladge our Land Claim in Trespass, with Replevin, based on the position

of Osgoode Hall Prof. MeNeil, and the Right 1o our own le

“ 37 ok, %
S WL RS AL A

See Mool Articie at Exhibit Book Tab 2



when he stated in Kruger v. The Queen, [1978] 1 S.C.R. 104, at p. 109, that “[cJlaims to
aboriginal title are woven with history, legend, politics and moral obligations.” The difficulty
with these features of oral hwmneq i that tmy are tangemal to the ultimate purpose of the fact-
finding process at trial - the determination of the historical truth, Another feature of oal
histories which creates daﬂ’iculty is that they latgely consist of out-of-court statements, passed on
through an unbroken chain across the generations of a particular aboriginal nation to the present-

day. These out-of-court statements are admitted for their truth and therefore contlict with the
general rule against the admissibility of hearsay.

87 waxthsmndmg the ghailengas created by tlw use c:vt fmal hzsmrxus as

wum zm:': iamth* "wnh whmh largﬂy coma&.ts of hmtmmai documents. Th:s isa !angmstandmg
practice in the interpretation of treatics between the Crown and aboriginal peoples: Siow, supra,
at p. 1068; K. v Tavlor (1981), 62 C.C.C. (2d) 227 (Ont. C.A.), at p. 232.

15, Furthermore, the SCC also held that our Indigenous Legal Systems are also ggual:

147 This debate over the proof of occupancy reflects two divergent views of the
source of aboriginal title. The respondents argue, in essence, that aboriginal title arises from the
phiysical reality at the time of sovereignty, whereas the Gitksan effectively take the position that
aboriginal title arises from and should reflect the pattern of land holdings under aboriginal law.

However, as [ have explained above, the source of aboriginal title apge:m o be gmundeci bcth in
the common law and in the aboriginal perspective on land; the latte )

10, their systerns of law, U follows that both should be taken mto acnm;m in estabh‘;hmg ths;e
proof of oceupancy. Indeed, there is precedent for doing so. In Buker Loke, supra, Maboney J,
held that to prove aboriginal title, the claimants needed both to demonstrate their “physical
presence on the land they occupied” (at p. 561) and the existence “among [that group of | . ..

a recognition of the claimed rights. . . . by the regime that prevailed before” (at p. 559).

148 This approach to the proof of occupancy at common law is also mandated in
the context of 3, 35(1). by Van der Peet. In that decision, as I stated above, 1 held at para. 50 that
the reconciliation of the prior oceupation of North America by absmgmal penples wﬂh the
aweﬂmn of mem wvengm:y mquxmd th&t aceount be ta}s:en of the “ghorigin

mmm@mwmﬂ- e weight on ,gggh” I a&ssx he:id that tﬁw abmgmal perspective

on the oceupation of their lands can be gleaned, in part, but not exclusively, from their traditional
laws, because those laws were elements of the practices, customs and traditions of aboriginal
peoples: at para. 41. As a result, if, at the tirne of sovergignty, an aboriginal society had laws in
relation to land, those laws would be relevant to establishing the occupation of lands which are
the subject of a claiw for aboriginal title. Relevant laws might include, but are not limited to,

a land tenure system or laws governing land use.



178 1t follows, at the very least, that this core falls within the scope of federal
jurisdiction over Indians. That core, for reasons I will develop, encompasses aboriginal rights,
including the rights that sre recognized and affirmed by s. 35(1). Luws which purport to

extinguish those rights therefore touch the core of Indianness which lies at the heart of 5. 21(24),,

and are beyond the legislative competence of the provinces to enact. The core of lndianness

encompasses the whole range of aboriginal rights that are protected by 5. 35(1). Those rights
mdude mghts in relation 1o !aﬁd that part of the core dm ives tmm 5.9 uj;{ﬂj ) mf&reme to

16. While Provinces may pass vatious laws of general application, any laws regarding

ouwr Sacred Tobacco (unrolled) go to “Indianness” and are ultra vires the Province.

- QUO WARRANTO
Given the fact that the Crown is unable to produce the Royal Assent of Victoria
on the BNA Act of 1887, the consequent repeal of the BNA Act of 1867, and the tfact that

thers is no Treaty with the Metis form the land under the Manary Farm or the Superior

Court of St. Thomas or London, ON.

And given the fact that brent of the manary family has now asserted his Common Law
Right to establish a court of his Indigenous peers, as set forth in Article 40 of UNDRIP,

the onus of proving a prior, superior title falls 1o the Crowns of Ontarlo and Canada,

through their attormeys general.

And given that the SCC in Tsiblgot'in v BC held, at {78], that the Crown must begin

Consultation upon even constructive notice of a Land Claim in Trespass, the Plaintiff

seeks the following Resolution






Court File No. 2019 ONSC 6468
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Grand Chisf White Buffalo Eagle by Envoy J. Shanks. V. Rod Phillips et al.
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{Action commenced in St Thomas / London)

INDIGENOUS LETTER FOR RECONSIDERATION
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